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A contemporary debate in India’s legal and policy circles has centred around the desirability of liberalizing the parallel
imports regime in the country. The primary impetus for such a move has been the amendment to Section 107A(b) to the
Patents Act in 2005 which allows easier import of products into India which are already under patent protection. This article,
focusing specifically on the pharmaceutical sector argues against the all-pervasiveness of such a move in the Indian context.
To set the foundation for this argument, the article examines the leading judicial decisions in this regard in the USA and the
EU in order to understand the divergent discourses, which exist supporting and opposing freeing of parallel imports. On the
basis of these decisions and their applicability to the Indian context, this article proposes a nuanced policy recommendation
harmonizing the financial interests of intellectual property owners with those of securing easier availability of key products.
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If ever evidence was required regarding the blurring
of national boundaries, the deluge of parallel imports
flooding domestic markets would be testimony to the
same. Typically in parallel importing, a distributor
will obtain a product in a low-price country and
transport it to an unauthorized distributor in a highprice country, who will then compete directly with the
patent holder or the authorized distributor in that
country.1 Though, prima facie taking advantage of
such a possibility of arbitrage smacks of opportunism,
the practice has been sought to be justified on the
ground that as long as the good imported is genuine
(and not counterfeit) it only leads to greater supply in
the market fostering more competition. Hence, the
legality of parallel imports is premised on the belief
that once certain goods are sold in the market, the
owner of the intellectual property right in those goods
exhausts his monopoly claim over its production
thereby paving the way for competitive products. This
issue is particularly acute in the pharmaceutical sector
and it is in this context that the paper delves into this
central issue of when the rights of intellectual
property owners should be considered exhausted and
consequently the limits, which must necessarily be
placed on, parallel importation. To this end, first an
overview of the law relating to parallel imports in the
USA and the EU is presented through which the
divergent general approaches to this issue in different
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jurisdictions is sought to be illuminated.
Subsequently, specific emphasis has been laid on the
pharmaceutical sector in the EU, which has been in
the centre of a storm relating to parallel imports. The
multiple considerations in the pharmaceutical sector,
comprising inter alia economic recompense to the
intellectual property owner, the need for market
integration, a moral obligation to supply cheap drugs,
ensuring easy access to drugs to persons in poorer
Member States are factors that make the sector
appropriate for research. Finally, the article analyses
the Indian position of the law on the issue, which has
been radically transformed by the Patents
(Amendment) Act, 2005 resulting in imports
becoming considerably easier. The effect of freeing of
such imports on the pharmaceutical sector in India is
dwelt upon in an attempt to arrive at a harmonious
balance between conflicting and seemingly
irreconcilable interests. In the ultimate analysis, the
endeavour of this article is to grasp the nuances of the
law relating to parallel imports, its consequences on
pharmaceutical companies and to ensure that in our
quest for liberalism in India, the interests of patentees
and innovators are not left unsecured.
Parallel Imports: Divergent Discourses
At the very outset it must be stated that the issue of
exhaustion of intellectual property rights is not
governed by the TRIPS regime.2 Hence, determining
when the rights of intellectual property owners are
exhausted and consequently the extent of
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permissibility of parallel imports into domestic
markets, is essentially a question of national
governmental policy. The fundamental consideration
motivating any such policy must necessarily involve a
balancing of competing interests: that of the
intellectual property owner and his right to enjoy the
benefits of his creation and the need to foster free
competition in the market, which is viewed as an
absolute good in itself. Since the outlined interests are
mutually antagonistic, courts in different jurisdictions
have sought to engender reconciliation models which
adequately, albeit not optimally, serve both ends.
However, whether these endeavours at harmonization
are economically efficacious and legally tenable is a
matter which requires closer scrutiny.
In the United States till 2001, a rule establishing
modified international exhaustion3 was followed,
according to which, subject only to express
contractual restrictions entered into by the patentee
enforceable against the importer, parallel imports of
commodities were allowed. It was consistently
recognized that by upholding the monopoly right of
the patentee up to the point of first sale, adequate
financial incentive would be provided to the patentee
to reap the benefits of his creative invention. In the
early case of Curtiss Aeroplane and Motor Corp v
United Aircraft Engineering Corp4, the issue was at
what point of time the rights of the intellectual
property owner would be exhausted. In the suit for
infringement of patent, the Court held that the
moment the patentee sells the patented article, the
same is freed from the patents contained therein.
Hence, when the plaintiff sold the planes to the
British Government, the latter as the vendee obtained
absolute rights to deal with them in whichever way it
desired. Since the defendant’s rights accrued from the
same and the said rights were without restrictions as
to alienability, the plaintiff could not prevent the
defendant from importing the aeroplanes to the United
States for resale. The logic underlying the decision is
that when the patentee, out of his own volition, sells
the patented product and chooses not to impose any
restrictive conditions on the same, the vendee has an
absolute title to the product. Hence, future parallel
imports of the product cannot be prohibited by the
patentee when it was within his power to prevent the
same ab initio at the time of first sale, a right which
he voluntarily did not exercise. In the paradigm of
balancing competing interests also, the Court felt that
such a conclusion was justified since the patentee’s
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financial interests were protected in the form of the
monopoly he had over it till the first sale which itself
would be pursuant to a sovereign decision by him and
at the same time, inconvenience to the public by way
of limited supply was obviated by not preventing
parallel imports after the first sale had been executed.5
The fact that exhaustion is triggered by the first
sale of the patented product is premised on the belief
that the patentee through the sale receives adequate
recompense for his creative investments.6 Thus, it is
crucial that the first sale is under the authority or with
the consent of the patentee. This particular nuance in
the law relating to exhaustion was delved into by the
US Supreme Court in the landmark case of Boesch v
Graff.7 It was held that parallel imports could be
prevented when the imports were pursuant to a prior
user law, since the rights of the defendants emanated
from the sale made by the German seller who was not
acting under the authority of the US patentee. Thus,
the rights which were transferred to the defendant
could not extend to importing to the USA where the
product was independently patented. The rationale of
the decision thus lies in the fact that foreign sales of
patented products by third parties with no relation to
the patentee cannot trigger exhaustion of his rights
since such a holding would be financially detrimental
to the patentee and insufficient in compensating him
for the expenses incurred in creating the product
itself.
This modified international exhaustion approach,
which had held the field for over a century was
surprisingly overturned by the Court of Appeals of the
Federal Circuit in the recent case of Jazz Photo Corp
v International Trade Commission8 which embodies
the law on the point in the USA as the Supreme Court
denied certiorari in the matter.9 The question was
whether by refurbishing cameras patented in the USA
and importing them from China, the defendants had
infringed on the rights held by the plaintiff by virtue
of its patents. The Court held for the plaintiff stating
that
such
parallel
importation
constituted
infringement.10 What is pertinent to note is that the
Court sua sponte, raised the issue of territoriality of
exhaustion and proceeded to summarily reverse a
catena of precedents which had accumulated over the
past century. It stated that patent rights of a patentee
under US laws couldnot be exhausted by sales of a
foreign provenance. For such exhaustion to occur, the
first sale must necessarily be in the United States.
Any import pursuant to a foreign sale of the product
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would thus still be capable of constituting an
infringement of US patent laws. The only authority
the Court cited in support for its reasoning was
Boesch v Graff.11 However, as has already been
noted, the case is not authority for the proposition that
exhaustion must be territorial as opposed to
international. On the contrary, it represents a fact
specific decision, which states only that for the first
sale to exhaust the patentee’s rights, the same must be
authorized by the patentee himself. This holding
plainly does not translate into an inference that all
foreign sales are exempt from the doctrine of
exhaustion.
Thus, the United States judiciary has performed a
sudden and unexpected volte face to territorial
exhaustion, thereby severely restricting the scope of
parallel importation. In limine it must be stated that
the forum chosen by the Court for effecting this
change was far from apposite since the matter of
territoriality of exhaustion was not in issue in Jazz
Photo. Moreover, in the opinion of the author, the
reasons given by the Court for the move away from
international exhaustion were unsatisfactory. Not only
did it ignore several hostile precedents but the ones it
relied upon too were contorted to construe inferences,
which did not naturally flow out of the decisions.
Thus following a policy of territorial exhaustion in
principle reflects a retrograde step in the development
of intellectual property jurisprudence in the context of
world trade.12 In an increasingly unifying world where
norms of protectionism are considered antithetical,
this decision championing the cause of territorial
exhaustion sticks out like a sore thumb, inhospitable
with the global trend of free movement of goods
transcending geographical frontiers of nation states.13
Across the Atlantic, however, the ECJ has spawned
an independent jurisprudence regarding exhaustion of
rights and parallel imports seeking to harmonize the
interests of integration of the common market and that
of the patent holder in receiving a fair return from the
patent held by him.14 In this effort, the Court has
arrived at a compromise by which exhaustion of
rights is deemed to occur at a community level though
patentees may continue to claim protection if they can
show that they were under a legal obligation to market
the goods in a particular territory.15 This formulation
itself is the result of varying conceptions of
exhaustion and policy questions regarding the
permissibility of parallel imports. However, it is far
from a settled position and thus, any claim that the EU

law relating to exhaustion has transcended the
moniker of the ephemeral would be premature.
In Europe, unlike United States, the issue of
exhaustion and parallel imports has been coloured by the
need to promote market integration and has hence,
ceased to remain a debate purely confined within the
parameters of intellectual property law. The principle of
exhaustion was first applied by the Court in the case of
Deutsche Grammophon Gesellschaft mbH v Metro-SBGrossmarkte GmbH & Co16 which was a matter related
to copyright infringement. In this case, the appellant
company manufactured certain records under a German
copyright and marketed the same in France through an
authorized subsidiary. When the respondent, an
independent importer, tried to resell the goods in
Germany after having purchased the goods in France,
the appellant brought a suit claiming that its right had
not been exhausted since the records had only been
marketed abroad and not in German territory. Applying
the concept of community exhaustion, the Court held
that as long as the authorized first sale was with the
consent of the intellectual property owner, the situs of
such sale would not be relevant for perpetuation of his
exclusive rights. If exhaustion were to be considered
national, then it would allow manufacturers to partition
the common market, restricting interstate trade which is
entirely antithetical to the aims of the EC Treaty.
Legally, the Court sought to justify its decision on the
basis of a conjoined reading of Articles 30 and 36 of the
EC Treaty. According to Article 3017 broadly all
quantitative restrictions on importation are prohibited
subject to the caveats contained in Article 36.18 Article
36 charts an exception by stating that a restriction
justified on the grounds on protection of intellectual and
industrial property would still be permitted provided it is
not tantamount to an arbitrary discrimination between
competing products or a disguised trade restriction. 19
Hence, it is clear from a reading of the decision, that the
conclusion of the court was not prompted by an analysis
of the extent to which intellectual property rights must
extend but rather the effect that the granting of such a
right will have on the cause of integration of the
common market. Another decision on exhaustion related
to trademarks also highlights this integrationist approach
adopted by the Court. In Hoffman La Roche v
Centrafarm20 Roche had manufactured valium in
Britain. With a view to reselling it in Germany,
Centrafarm purchased the pills in Britain, repackaged
them and marketed them in Germany with Roche’s
trademark affixed. The question was whether this
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constituted infringement. The Court, despite holding in
favour of Roche, stated that the provisions of free
movement enshrined in the EC Treaty were overriding
and if the effect of usage of the trademark right of the
proprietor would result in fracturing markets, the right
would necessarily have to be limited.
From an analysis of the aforesaid cases, it becomes
clear that the ECJ has been at its wits end attempting
to reconcile the divergent interests of free movement
of goods within the community and the rights of
intellectual property owners in having the exclusive
right to exclude others from producing the goods.
Though, issues of consent by patentees in putting
goods into circulation have been the subject matter for
discussion, in the opinion of the author, the overriding
consideration of the Court has been to promote the
interests of market integration and free movement of
goods across frontiers. This aim itself is in
consonance with holistic EU policy and is laudable in
principle. But in this effort, the Court must not erode
the rights and benefits which are the just deserts of the
intellectual property owners. As the subsequent
analysis of the European pharmaceutical market
shows, arriving at a neat balance is far more serious
and subtle than such a simplistic summary might
suggest and principally subserving intellectual
property rights to the aspired end of promotion of a
free market would be unwise.
At Home in the Community: The Special Case of
Pharmaceuticals
Pharmaceutical products are complex subjects for
parallel trade because of the several intellectual
property rights which may be attached to them, the
governmental regulations which may govern their
purchase and resale and the high research and
development costs of pharmaceutical production
which must be compensated through the ownership of
the intellectual property right. Though complexities
abound, parallel trade in pharmaceuticals is rampant
since the possibility of price arbitrage is high in
Europe owing to large scale differences in prices of
these products in the member states and the negligible
transport costs involved.21 In this scenario, the need to
balance the interests of free competition on the one
hand and provide adequate incentives for innovation
on the other assumes unprecedented importance.
Especially for pharmaceuticals, a sector where
research and development costs are tremendously
high, the number of patents which actually are
registered are negligible to the investment expended

403

and consequently a liberal attitude to parallel trade
may lead to disincentivizing path-breaking research, a
step that may be socially suicidal.22
The first landmark case before the ECJ in this
regard, providing an opportunity for the Court to
clearly define the extent to which patent protection
would be granted was Centrafarm v Sterling Drug
(hereinafter ‘Centrafarm’).23 The central issue was
whether national patent laws could be used to bar
parallel imports without falling foul of the principle of
free movement of goods. The Court used the principle
of community exhaustion of rights and held that once
the patentee had consented to the marketing of
patented goods anywhere in the common market then
irrespective of national patent rights which may exist,
the goods could be sold and marketed anywhere in the
community. The rationale for the decision is evident
insofar as it rests on the twin planks of patentee
consent and the need for free movement. Once the
patentee has consensually allowed goods to be
marketed, he cannot retract this representation and
later seek to take recourse to national laws to prevent
parallel imports. Allowing him to do so would be akin
to partitioning national markets which is anathema to
the principle of free movement underlying the entire
existence of the EU. The Court however, recognized
that derogation from the principle of free movement
enshrined in Articles 28 and 29 on the grounds of
protection of intellectual property was only allowed
insofar as it was justified to safeguard the rights
constituting the specific subject matter of that
property, the specific subject matter of the property
being the prerogative of the owner of the intellectual
property to reap the benefits of the first sale of the
product.24 Hence, national laws could only prevent
parallel imports where the aforesaid prerogative had
to be protected and not as a matter of principle. Since,
in the instant case, this exception clause was not
satisfied, the rights of the patentee were considered
exhausted once goods were marketed with his consent
anywhere in the community.25
The next important case dealing with the twin issues
of exhaustion and parallel trade was Merck & Co Inc v
Stephar BV.26 This case involved the question as to
whether pharmaceutical products, if marketed in a
country where patent protection for the same does not
exist, would lead to exhaustion of the rights of the
intellectual property owner. The Court held that the
principle of free movement of goods effectively
preventing partitioning of national markets could only
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be derogated from when derogation was necessary to
protect the subject matter of the property right.
Reiterating Centrafarm, the Court said that the specific
subject matter refers to according the inventor the
exclusive right to first place his invention on the
market.27 The rationale for recognizing this right is to
ensure a reward to the inventor for his creation thereby
incentivizing analogous future inventions. Hence, if the
patentee consensually markets his invention in any
country within the community, the inference to be
drawn is either that he has received the reward for his
invention or he unilaterally waives his right to the
same. This is because of the fact that the decision to
place a good for marketing in the community and the
conditions under which it is to be marketed is a
sovereign decision of the patentee. Once this decision
is made, the patentee must also be willingly deemed to
have accepted the consequences of the action. At such
time, he cannot take recourse to national law to prevent
import of goods from another state where he himself
has lawfully marketed them. Hence this decision
according to the author, much like the previous one,
was based on the issue of consent of the patentee in
marketing products in member states other than where
patent protection exists. The fact that in the previous
case a genuine parallel patent existed and in this case
marketing of the drug was in a country where patent
protection was not available, did not constitute a
material difference in the opinion of the Court, since in
both cases it was a conscious independent decision
made by the patentee. Such being the nature of the
decision, in both cases the rationale for the patent, i.e.
to confer a reward on the patentee through first sale
was held to have been satisfied. Any deferment of
exhaustion would lead to skewing of national markets
and adversely affect access to drugs of consumers in
different markets. Consequently once goods are
marketed anywhere within the community with the
consent of the patentee, his rights are exhausted and
parallel imports are permitted notwithstanding the
prejudice this may cause to the patentee.
The final case to be adverted to which presents the
law on the issue of parallel trade in pharmaceuticals in
Europe is Merck and Co Inc v Primecrown Ltd.28 The
issues delved into by the Court in this case were whether
an exception to the principle of community exhaustion
could be charted when drugs were manufactured in
countries where they were unpatentable, consequently
preventing parallel imports and in the specific
circumstance where patentees were under a legal or an

ethical obligation to put certain products on the market,
whether its patent protection could act as a shield
repelling parallel trade. The Court held that a patent
holder who willingly placed his products on the market
in a country with full knowledge that no patent
protection was available therein, exhausted his rights to
control the subsequent circulation of those products in
the common market. The country where the drug was
marketed was an irrelevant consideration since the
cornerstone for determining when rights would be
exhausted was consent of the patentee in marketing the
product. However, where the patentee was under a
genuine legal obligation to market goods in a particular
country, such consent would not be presumed and his
patent protection would continue. In all other cases,
consensual marketing presupposed that the rationale of
deriving a benefit from the patent had been satisfied and
hence freeing the circulation of goods henceforth would
not be anathema to the underlying basis for providing
intellectual property protection. However, in the opinion
of the author, a conclusion suggesting that consent of the
patentee itself presented a sufficient indicator that the
benefits of the patent had been optimally derived would
be illogical. First, when the product is marketed in a
state wherein it is unpatentable, then the primary
creative reward of the inventor, that of monopoly
exploitation is not satisfied. Secondly, in the absence of
price harmonization of drugs between countries and
mandatory pricing controls of drugs in certain countries,
the consent given by the patentee to marketing may not
be truly volitional.29 Again, a practical consequence of
considering rights to be exhausted once goods are
marketed in countries where no patent protection exists
would be economically inefficient and socially inoptimal
decision made by pharmaceutical companies, choosing
not to supply drugs to such countries despite the sale
being profitable resulting in consumers being deprived
of the drugs. Such a result would lead to an equal
problem of partitioning of markets hitherto unforeseen
by the ECJ. Thus, as has been suggested30 the rule of
unqualified community exhaustion should be limited to
cases where genuine parallel patent rights exist in
different member states. Such a determination would
ensure that supply of essential drugs to countries where
no patent protection for the same exists would not be
diminished and pharmaceutical companies too would
receive adequate incentive to continue research and
development efforts.31
Hence, from the aforesaid decisions it can be
inferred that in its endeavour to balance the interests

SENGUPTA: PARALLEL IMPORTS IN PHARMACEUTICAL SECTOR

405

of market integration and rewarding the creative
efforts of inventors through providing adequate
returns through patent protection, the courts have
leaned towards the former. While ensuring free
movement of goods is a lofty goal in abstraction, its
achievement at the cost of the profits of
pharmaceutical
companies
is
myopic
and
economically inefficient. This is because research and
development costs in the pharmaceutical sector are
exceedingly high and due to the high risks involved
90% of R & D spending is financed by the industry
itself.32 Further, the number of patents registered as a
proportion of the costs incurred are extremely low.
Hence, it is imperative in the interests of research that
companies have enough profits to plough back into
the creative process.33 Though, the ECJ decisions may
be prompted by the need for market integration which
has no relevance in India, the jurisprudence evolved
by the Court severely erode the financial capacity of
pharmaceutical companies and pose a credible threat
to the process of research and development anywhere
in the world. Hence, a case-by-case adjudication to
ensure that interests of cutting edge research are
harmonized better with the need to integrate the
common market would be in order, rather than a
wide-ranging principle to be applied across the board.

jurisdiction or in cases of compulsory licensing are
absent from Indian law. With the amendment to the
act in 2005, however, the law relating to parallel
imports changed drastically.35 From being premised
on consent of the patentee, the law was amended to
allow parallel imports when the person from whom
the imports are acquired is one ‘who is duly
authorized under the law to produce and sell or
distribute the product.’34 Through, this provision
hence, consent has been removed as a factor to be
considered before exhaustion of the rights of the
patentee is deemed. By thus making parallel imports
easier, the government has sought not to balance the
interest of the patentees with the countervailing
interest of promoting free competition but has evinced
a clear policy mandate in favour of the latter. While
undoubtedly important products should not suffer
from shortage in supplies due to the fact of them
being patented, such an amendment to the law takes
away the very rationale for patent protection, i.e.
providing just rewards for creative innovations
made.36 Hence, this amendment strikes a lethal blow
to patentees and potential innovators generally by
sacrificing the creative process inherent in a product
at the altar of ensuring its easy availability in the
market.37

Indian Pharma: The Perils of Parallel Importing
At this stage, it would be appropriate to turn to the
Indian law relating to parallel importation, which is in
a nascent stage of its development. However, even in
its brief period of infancy it has been the subject of
widespread scrutiny and consequently a landmark
amendment has been made that looks to alter the very
prism through which parallel importing is viewed.
Section 107A(b) of the act, as amended originally in
2002 provided for parallel imports of products
patented in India provided the importer is ‘duly
authorized by the patentee to sell or distribute the
product.’34 This required the foreign exporter to be
authorized by the patentee to sell and distribute the
product. Hence if analysed, it is evident that the
fundamental plinth on which the law is based is
consent of the patentee. Much like the law in Europe,
once the patentee has consented to his patented
product being sold or distributed anywhere in the
world, he is deemed to have received an adequate
return for his creative endeavours in securing the
patent and hence cannot prohibit the products from
being imported. Nuanced exceptions such as when
there is a legal obligation to market goods in another

For the specific impact of the amendment on the
pharmaceutical sector in India is concerned, it is
necessary to understand the structure of the industry
first.38 The Indian pharmaceutical sector is a veritable
success story in the liberalization era. With 23 firms
posting a turnover in excess of $100 million in March
2005, it is universally recognized as a potent,
emerging market.39 Key to the spiraling growth of the
sector has been a conscious effort to make the
industry more globally competitive by moving to a
sector, based less on control and more on
governmental monitoring. However, with the
amendment facilitating parallel imports, the scope for
governmental intervention in a relatively freely
functioning market is now rife. Further the financial
revenues of pharmaceutical firms will be adversely
affected since the effect of the provision is to allow
sale of generic products without the consent of the
patent-holder. With revenues being affected, the
obvious impact will be felt in the sector of
incremental innovations, which will now enjoy a
weak semblance of patent protection. Thus, Indian
pharmaceutical firms being adversely affected, the
interest of long term research in the sector in India is
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being seriously imperiled.40 This is because smaller
pharmaceutical firms will look to seize the
immediately profitable arbitrage opportunities
provided by easier parallel imports rather than invest
in long term research and development of new drugs
for which not only is legal protection being made
weak but consequently the possibility of economic
benefits too is less certain and more distant. On the
other hand, the benefit sought to be derived from the
amendment is to secure easier access to drugs. It must
however be noted that almost 97% of medicines now
available, including 350 life-saving drugs, are offpatent.41 Hence, even if beneficial, it will ease the
availability only of a microscopic proportion of the
total drugs available in the market. Hence, despite
facilitating access to drugs, the overriding bearing of
the amendment will be on the long run wherein
research and development capabilities of domestic
firms will be curtailed leading to an excessive reliance
on imports and generics. Such a move while
attempting to create a competitive market may
actually prove counter-productive by effectively
shackling domestic research. Hence, in the opinion of
the author, a more balanced equilibrium position
needs to be found. Since securing easy access to drugs
is undoubtedly a legitimate aim, the following policy
changes may be incorporated:
(i) Parallel imports of drugs, which are lifesaving (specified by the appropriate authority)
to be permitted by those persons who are duly
authorized under the law.
(ii) For all other drugs, consent of the patentee
must be acquired before parallel imports are
carried out.
The aforesaid compromise, according to the
author, will ensure that incentives for companies to
continue research and development will remain since
rights are not considered exhausted, for a majority of
drugs, till the consent of the patentee is taken. If the
patentee refuses to consent to the request for parallel
imports then the same will not be allowed in the light
of the elucidated need to protect the economic
interests of patentees and privileging the same over
possible supply requirements, without which long
term research in pharmaceuticals will be severely
crippled. At the same time, supply of life-saving
drugs, which is a vital governmental concern, will not
be stymied by any product patent and the government
can authorize the parallel importation of the same, if

the need so arises. This determination of what is a
life-saving drug will be done by an expert authority
set up by the government comprising persons of
proven expertise and free from personal bias who
would be appointed pursuant to rules which establish
minimum criteria that would have to be fulfilled to
qualify for being a member of the authority thereby
obviating in theory any possibility of classifications
which are askew. Hence, in the final analysis as a
result of the compromise, both pharmaceutical
companies as well as the common man seeking easy
access to cheap drugs will be mutually benefited.
Conclusion
Parallel imports in the pharmaceutical sector stand
at the confluence of the domains economic, social and
political. From this murky convergence of distinct
interests, it emerges that unlike other sectors, pharma
requires a more subtle balance to be drawn between
protecting the creative interests of the innovators and
the general public good of ensuring steady supply of
life-saving drugs. This is because of the high research
and development costs that are intrinsic to the
survival and perpetuation of the industry and hence
any move, which detrimentally affects the financial
capabilities of patentees, such as, freeing parallel
importation to increase drugs supply, must be
scrutinized with great care. The need for reaching an
equitable balance is reflected in the general law
relating to parallel imports also wherein the
divergence of opinion across jurisdictions suggests
that the optimal approach to exhaustion of rights
cannot be concretized succinctly in principle and must
be viewed keeping the varying considerations of each
specific case in mind. Hence, as far as the cited
decisions relating to pharmaceuticals before the ECJ
are concerned, the author believes, that the reasoning
is excessively motivated by a general need to
integrate the common market by promoting free
movement of goods. While laudable in principle, such
a stream of decisions cannot be commended when the
aspirations are achieved at the cost of owners of
intellectual property. If perpetuated, the underlying
rationale for granting of patents, which is to ensure a
fair return to the innovator, will be defeated. In the
light of these international developments, the move to
free parallel imports by the lawmakers in India by
moving away from a system based on consent of the
patentee to that based on legal authority must be
criticized for its lack of nuance as has been
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highlighted in the article. Hence, the author has
proposed an alternative equilibrium, which is felt
would facilitate easy access to medicines without
prejudicing patentees. Such a formulation, the author
believes, would lay to rest the financial concerns of
small pharmaceutical companies and also the social
concerns of the government since it would not
compromise on the availability of life-saving drugs in
the market. Thus, in a utilitarian consideration of the
promotion of the general public good it is expedient
that this reform be effectuated and parallel imports be
viewed with a perspective that transcends the
straitjacket.
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adopted a different approach by not only enquiring whether
the rule imposing the quantitative restriction on imports
actually protects intellectual or industrial property but also
the specific subject matter of the right sought to be protected.
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